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THE PRESIDENT HAS POWER TO 
PARDON IN CRIMINAL CASES 
OF CONTEMPT 

The United States Supreme Court, in 
ex parte Grossman, decided March 2, 1925, 
holds that, under Article 2, Section 2, 
Clause 1 of the Constitution, dealing with 
the powers and duties of the President 
‘‘and he shall have power to grant re- 
prieves and pardons for offences against 
the United States, except in cases of im- 
peachment,’’ the President has power to 
pardon in criminal cases of contempts of 
court. 

On November 24, 1920, the United States 
filed a bill in equity against Philip Gross- 
man in the District Court of the United 
States for the Northern District of Illinois, 
under Section 22 of the National Prohibi- 
tion Act (Ch. 85, 41 Stat. 305, 314), 
averring that Grossman was maintaining 
a nuisance at his place of business in Chi- 
cago by sales of liquor in violation of the 
Act and asking an injunction to abate the 
same. Two days later the District Judge 
granted a temporary order. January 11, 
1921, an information was filed against 
Grossman, charging that after the restrain- 
ing order had been served on him, he had 
sold to several persons liquor to be drunk 
on. his premises. He was arrested, tried, 
found guilty of contempt and sentenced to 
imprisonment in the Chicago House of 
Correction for one year and to pay a fine 
of $1,000 to the United States and costs. 
The decree was affirmed by the Circuit 
Court of Appeals, 280 Fed. 683. In De- 
cember, 1923, the President issued a par- 
don in which he commuted the sentence of 
Grossman to the fine of $1,000 on condition 
that the fine be paid. The pardon was ac- 
cepted, the fine was paid and the defend- 
ant was released. In. May, 1924, however, 
the District Court committed Grossman to 
the Chicago House of Correction to serve 





the sentence notwithstanding the pardon. 
The only question raised by the pleadings 
herein is that of the power of the President 
to grant the pardon. 

As a basis for the interpretation of the 
clause of the Constitution in question, the 
Court inquired into the conditions exist- 
ing in England and into the common law 
at the time of the framing of the Constitu- 
tion. We quote from the opinion: 

‘‘The language of the Constitution can- 
not be interpreted safely except by refer- 
ence to the common law and to British in- 
stitutions as they were when the instru- 
ment was framed and adopted. The states- 
men and lawyers of the convention who 
submitted it to the ratification of the con- 
vention of the thirteen States, were born. 
and brought up in the atmosphere of the 
common law, and thought and spoke in its 
vocabulary. They were familiar with 
other forms of government, recent and an- 
cient, and indicated in their discussions 
earnest study and consideration of many 
of them, but when they came to put their 
conclusions into the form of fundamental 
law in a compact draft, they expressed 
them in terms of the common law, confident 
that they could be shortly and easily under- 
stood. 

‘In a case presenting the question 
whether a pardon should be pleaded in bar 
to be effective, Chief Justice Marshall said 
of the power of pardon (United States v. 
Wilson, 7 Peters, 150, 160) : 

‘**As this power had been exercised 
from time immemorial by the executive of 
that nation whose language is our lan- 
guage, and to whose judicial institutions 
ours bear a close resemblance; we adopt 
their principles respecting the operation 
and effect of a pardon, and look into their 
books for the rules prescribing the manner 
in which it is to be used by the person who 
would avail himself of it.’ 

‘‘In Ex parte William Wells, 18 How- 
ard, 307, 311, the question was whether 
the President under his power to pardon 
could commute a death sentence to life im- 
prisonment by granting a pardon of the 
capital punishment on condition that the 
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convict be imprisoned during his natural 
life. This Court, speaking through Mr. 
Justice Wayne, after quoting the above 
language of the Chief Justice, said: 


‘* “We still think so, and that the lan- 
guage used in the Constitution, conferring 
the power to grant reprieves and pardons, 
must be construed with reference to its 
meaning at the time of its adoption. At 
the time of our separation from Great 
Britain, that power had been exercised by 
the king, as chief executive. Prior to the 
revolution, the colonies, being in effect 
under the laws of England, were accus- 
tomed to the exercise of it in the various 
forms, as they may be found in the English 
law books. They were, of course, to be ap- 
plied as occasions occurred, and they con- 
stituted a part of the jurisprudence of 
Anglo-America. At the time of the adop- 
tion of the Constitution, American states- 
men were conversant with the laws of 
England and familiar with the preroga- 
tives exercised by the crown. Hence, 
when the words to grant pardons were 
used in the Constitution, they conveyed to 
the mind the authority exercised by the 
English crown, or by its representatives in 
the colonies. At that time both English- 
men and Americans attached the same 
meaning to the word pardon. In the con- 
vention which framed the Constitution, no 
effort was made to define or change its 
meaning, although it was limited in cases 
of impeachment.’ ’ 

‘‘The King of England before our revo- 
lution, in the exercise of his prerogative, 
had always exercised the power to pardon 
contempts of court, just as he did ordinary 
crimes and misdemeanors and as he has 
done to the present day. In the mind of a 
common law lawyer of the eighteenth cen- 
tury the word pardon included within its 
scope the ending by the King’s grace of the 
punishment of such derelictions, whefher it 
was imposed by the Court without a jury 
or upon indictment, for both forms of trial 
for contempts were had. Thomas of 


Chartham v. Benet of Standard (1313), 
24 Selden Society, 185; Fulwood v. Ful- 





wood (1885), Toothill, 46; Rex v. Bucken- 
ham (1665), 1 Keble, 751, 787, 852; Anon- 
ymous (1674), Cases in Chancery, 238; 
King and Codrington v. Rodman (1630), 
Cro. Car. 198; Bartram v. Dannett (1676), 
Finch, 253; Phipps v. Earl of Angelsea 
(1721), 1 Peere Williams, 696. 


‘*These cases also show that long before 
our Constitution, a distinction had been 
recognized at common law between the 
effect of the King’s pardon to wipe out the 
effect of a sentence for contempt in so far 
as it had been imposed to punish the con- 
temnor for violating the dignity of the 
Court and the King, in the public interest 
and its inefficacy to halt or interfere with 
the remedial part of the Court’s order 
necessary to secure the rights of the in- 
jured suitor. Blackstone IV, 285, 397, 
398; Hawkins Pleas of the Crown, 6th Ed. 
(1787), Vol. 2, 553. The same distinction, 
nowadays referred to as the difference be- 
tween civil and criminal contempts, is still 
maintained in English law. In the Matter 
of a Special Reference from Bahama 
Islands, Appeal Cases (1893), 138; Wel- 
lesley v. Duke of Beaufort, 2 Russell & 
Mylne, 639, 667 (where it is shown in the 
effect of a privilege from arrest of members 
of Parliament analogous in its operation to 
a pardon) ; In re Freston, 11 Q. B. D. 545, 
552; Queen v. Barnardo, 23 Q. B. D. 305; 
O’Shea v. O’Shea and Parnell, 15 P. & D. 
59, 62, 63, 65; Lord Chancellor Selborne in 
the House of Lords, 276 Hansard, 1714, 
commenting on Greene’s Case, 6 Appeal 
Cases, 657. 

‘‘In our own law the same distinction 
clearly appears. Gompers v. Buck’s Stove & 
Range Company, 221 U. S. 418; Doyle v. 
London Guarantee Company, 204 U. S. 
599, 607; Bessette v. Conkey Co., 194 U. S. 
324; Alexander v. United States, 201 U. S. 
117; Union Tool Co. v. Wilson, 259 U. S. 
107, 109. In the Gompers case this Court 
points out that it is not the fact of punish- 
ment, but rather its character and purpose 
that makes the difference between the two 
kinds of contempts. For civil contempts, 
the punishment is remedial and for the 
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benefit of the complainant, and a pardon 
cannot stop it. For criminal contempts the 
sentence is punitive in the public interest 
to vindicate the authority of the Court and 
to deter other like derelictions. 


‘‘With this authoritative background of 
the common law and English history before 
the American Revolution to show that 
criminal contempts were within the under- 
stood seope of the pardoning power of the 
Executive, we come now to the history of 
the clause in the Constitutional Conven- 
tion of 1787. The proceedings of the con- 
vention from June 19, 1787, to July 23, 
were by resolution referred to a Committee 
on Detail for report of the Constitution (IT 
Farrand’s Records of Constitutional Con- 
vention, 128, 129) and contained the fol- 
lowing (II Farrand, 146): ‘The power of 
pardoning vested in the Executive (which) 
his pardon shall not, however, be pleadable 
to an impeachment.’ On August 6th, Mr. 
Rutledge of the Committee on Detail (II 
Farrand, 185) reported the provision as 
follows: ‘He shall have power to grant re- 
prieves and pardons; but his pardon shall 
not be pleadable in bar of impeachment.’ 
This is exactly what the King’s pardon 
was at common law with the same limita- 
tion. IV Blackstone, 399. On August 
25th (II Farrand, 411), the words ‘except 
in eases of impeachment’ were added after 
‘pardons’ and the succeeding words were 
stricken out. On Saturday, September 8th 
(II Farrand. 547), a committee of five to 
revise the style of and arrange the articles 
was agreed to by the House. As referred 
to the Committee on Style, the clause read 
(II Farrand, 575): ‘He shall have power 
to grant reprieves and pardons except in 
cases of impeachment.’ The Committee on 
Style reported this clause as it now is: 
‘and he shall have power to grant reprieves 
and pardons for offences against the 
United States except in cases of impeach- 
ment.’ There seems to have been no discus- 
sion over the substance of the clause ex- 
cept that a motion to except cases of trea- 
son was referred to the Committee on 
Style, September 10th (II Farrand, 564), 





was not approved by the committee and 
after discussion was defeated in the con- 
vention September 15th (II Farrand, 626, 
627). 

‘‘We have given the history of the clause 
to show that the words ‘for offences against 
the United States’ were inserted by a com- 
mittee on Style, presumably to make clear 
that the pardon of the President was to 
operate upon offenses against the United 
States as distinguished from offenses 
against the States. It cannot be supposed 
that the Committee on Revision by adding 
these words, or the convention by accepting 
them, intended sub silentio to narrow the 
scope of a pardon from one at common law 
or to confer any different power in this 
regard on our Executive from that which 
the members of the convention had seen 
exercised before the Revolution. 


‘‘Nor is there any substance in the con- 
tention that there is any substantial differ- 
ence in this matter between the executive 
power of pardon in our government and 
the King’s prerogative. The courts of 
Great Britain were called the King’s 
Courts, as indeed they were; but for years 
before our Constitution they were as inde- 
pendent of the King’s interference as they 
are today. The extent of the King’s par- 
don was clearly circumscribed by law and 
the British Constitution, as the cases cited 
above show. The framers of our Constitu- 
tion had in mind no necessity for curtail- 
ing this feature of the King’s prerogative 
in transplanting it into the American gov- 
ernmental structures, save by excepting 
cases of impeachment; and even in that re- 
gard, as already pointed out, the common 
law forbade the pleading a pardon in bar 
to an impeachment. The suggestion that 
the President’s power of pardon should be 
regarded as necessarily less than that of 
the King was pressed upon this Court and 
was agreed to by Mr. Justice McLean, one 
of the dissenting judges, in Ex parte Wil- 
I'am Wells, 18 Howard, 307, 321, but it 
did not prevail with the majority.’’ 

The concluding paragraphs of the opin- 
ion are as follows: 
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‘If it be said that the President by suc- 
cessive pardons of constantly recurring 
contempts in particular litigation might de- 
prive a court of power to enforce its orders 
in a recalcitrant neighborhood, it is enough 
to observe that such a course is so improb- 
able as to furnish but little basis for argu- 
ment. Exceptional cases like this if to be 
imagined at all would suggest a resort to 
impeachment rather than to a narrow and 
strained construction of the general powers 
of the President. 

‘‘The power of a court to protect itself 
and its usefulness by punishing contemnors 
is of course necessary, but it is one exer- 
cised without the restraining influence of a 
jury and without many of the guaranties 
which the bill of rights offers to protect the 
individual against unjust conviction. Is 
it unreasonable to provide for the possibil- 
ity that the personal element may some- 
times enter into a summary judgment pro- 
nounced by a judge who thinks his author- 
ity is flouted or denied? May it not be 
fairly said that in order to avoid possible 
mistake, undue prejudice or needless sever- 
ity, the chance of pardon should exist at 
least as much in favor of a person con- 
victed by a judge without a jury as in 
favor of one convicted in a jury trial? The 
pardoning by the President of criminal 
contempts has been practiced more than 
three-quarters of a century, and no abuses 
during all that time developed sufficiently 
to invoke a test in the Federal court of its 
validity. 

‘Tt goes without saying that nowhere is 
there a more earnest will to maintain the 
independence of Federal courts and the 
preservation of every legitimate safeguard 
of their effectiveness afforded by the Con- 
stitution than in this court. But the quali- 


fied independence which they fortunately 
enjoy is not likely to be permanently 
strengthened by ignoring precedent and 
practice and minimizing the importance of 
the co-ordinating checks and balances of 
the Constitution.’’ 





NOTES OF IMPORTANT DECISIONS 


EMPLOYEE PAINTING COAL ELEVATOR 
SHAFT HELD ENGAGED IN INTERSTATE 
COMMERCE.—One injured while engaged in 
painting elevator shaft used for raising coal 
to top of chute, from which it was loaded into 
engines used in both interstate and intrastate 
commerce, held engaged in “interstate com- 
merce” at time of his injury and within federal 
Employers’ Liability Act. Louisville & N. R. 
Co. v. Stewart’s Adm’r, 269 S. W. 555, decided 
by the Court of Appeals of Kentucky. 

“It is first insisted that Stewart was not em- 
ployed in interstate commerce, and that it was 
error to try the case under the federal Em- 
ployers’ Liability Act. The question is a close 
one, but it seems to us that the case of Erie 
Railroad Co. v. Collins, 253 U. S. 77, 40 S. Ct. 
450, 64 L. Ed. 790, is controlling. There it was 
held that a servant of an interstate carrier was 
employed in interstate commerce while en- 
gaged in starting a gasoline engine at the 
pumping station, which was used to pump 
water into a tank from which it was supplied 
daily to engines used in carrying both inter- 
state and intrastate freight. The only differ- 
ence between the two cases is that Stewart 
was not engaged in operating the shaft, but 
was engaged in work necessary for its mainte- 
nance and proper repair. As operation cannot 
continue for long without necessary repairs, 
it is at once apparent that the work of pre- 
serving an instrumentality of interstate com- 
merce in actual use at the time is just as much 
a part of that commerce as the operation of the 
instrumentality itself. We therefore conclude 
that the case falls within the provisions of the 
federal Employers’ Liability Act.” 


INJURY FROM RUNAWAY RACE HORSE 
—ASSUMPTION OF RISK.—The Court of Ap- 
peals of Kentucky, in Toole v. Erlanger Fair 
Ass’n, 269 S. W. 523, holds that where one 
scheduled to participate in a motorcycle race 
at a fair, before horse races had been com- 
pleted, tested his motorcycle on race track, but, 
upon being informed that he was premature, 
stationed himself in a place which was unpro- 
tected, he assumed risk of injury from a 
runaway race horse, notwithstanding alleged 
direction by race official and secretary of fair 
to go to such place, the Court saying: 

“Here appellant, a spectator who had paid 
his entrance fee like other spectators, was sup- 
posed to be in the grand stand or upon some 
part of the premises open to such patrons. 
Instead, he, erroneously assuming that the 
motorcycle race was on, entered upon the track 
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with his machine, and when notified that there 
was yet another horse race to be-conducted 
before the motorcycle race, without compul- 
sion left the track and went to an open space 
on the inside of the track, where it may be 
expected that wild or unruly horses engaged in 
a race may bolt and become dangerous. We 
find nothing in the plaintiff's own evidence 
which indicates that he was compelled to go 
into the open space rather than take his ma- 
chine to the outside, where he would have been 
safe. 

“But if he and the officers of the association 
had at the time sustained the relationship of 
master and servant, which they did not, still 
it is a well-recognized rule that an employee 
who is directed by his superior to go into a 
place of obvious danger, they both recognizing 
the danger, he assumes the risk notwithstand- 
ing the direction. 

“The case of Blakeley v. White Star Line, 
154 Mich. 635, 118 N. W. 482, 19 L. R. A. (N. 
8S.) 772, 129 Am. St. Rep. 496, was where a 
patron at a public amusement park was in- 
jured by a baseball at a place on the premises 
where baseball was not customarily played, 
and the court upheld the right of recovery, 
because the plaintiff was shown at the time 
of his injury to be at a place in the park where 
baseball was not supposed to be played; but, 
in discussing the assumption of risk in such 
cases, said: 

“Plaintiff was invited to the defendant’s 
park or pleasure ground to spend the day. In 
so far as various sports were allowed to be 
carried on in places allotted for them, visitors 
who went to the vicinity of these places to 
witness the sports undoubtedly assumed the 
risk of danger. In this case the defendant had 
marked off the grounds for the game of base- 
ball. It is knowledge common to all that in 
these games hard balls are thrown and batted 
with great swiftness, that they are liable to be 
muffed or batted or thrown outside the lines 
of the diamond, and visitors standing in posi- 
tion that may be reached by such balls have 
voluntarily placed themselves there with 
knowledge of the situation, and may be held 
to assume the risk.’ 

“Clearly this case comes within the rule 
there stated; appellant was in full possession 
of the facts, and, having the alternative either 
to go into a place of safety or one of some 
danger, he elected to go to the latter, and 
necessarily assumed the risk of so doing.” 








Cheery Soul (to friend): ‘“Lawks, my dear, 
wot a turn you give me! I fought you was 
dead—strite, I did. I’ve ’eard several people 
speakin’ well of yer lately.”—Punch. 





PUBLIC POLICY AND CASUALTY 
INSURANCE* 


Maturity of age of any institution is 
presumptively conclusive of its soundness ; 
yet this rule should not preclude one in 
the wilderness crying out a protest if the 
prevailing methods beget a suspicion other- 
wise. Insurance against accidents has been 
written for many years and while its de- 
velopment has had the best efforts of sci- 
entific and efficient men among the execu- 
tive and field forces, many believe that 
some of the practices now obtaining in the 
domain of casualty underwriting, particu- 
larly motor car hazards, are open to criti- 
cism. The automobile is at once a neces- 
sity and a menace; it must and can be 
tamed for man’s use, even as was subdued 
its prototype—the wild ass of the desert. 
In justice to the vehicle itself we should 
not forget its driver; indeed, relief is im- 
possible except through his reclamation. 

The adoption of my more or less tenta- 
tive proposal, if carried imto execution, 
doubtless would cause a decline of the pre- 
mium volume, but it also would bring 
about a corresponding reduction in the 
loss ratio. Best of all desiderata, it would 
materially aid in restoring the public thor- 
oughfares to the purpose of their original 
grant, meaning a zone where one may 
travel in relative safety and with a rea- 
sonable hope of reaching his destination. 
The ungrudgingly given and _ intensive 
efforts of the companies in their own or- 
ganizations and as members of confer- 
ences, bureaus and similar groups to find 
ways and means to bring about the hoped- 
for emancipation, while beneficial, have 
not sufficed to prevent the charts of life 
day by day revealing a deplorable and 
ever-increasing story of injury and death. 

The fire companies not only have paid 
indemnity, but they have taught the people 
how to construct, police and protect, while 
PP oR gg BB TY peg 
Surety Underwriters and the National Association 
of Casualty and Surety Agents at White Sulphur. 
West Virginia, September 23, 1924, by Hon. Harry 
L. Conn, of Columbus, Ohio, who was formerly 
on the Supreme Bench of Ohio, but has recently 


become the Superintendent of Insurance of that 
State. 
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the life groups have extended the period of 
longevity and also through their generous 
welfare work offer us sounder and there- 
fore better functioning bodies while we 
live. Granted that the casualty companies 
have accomplished much, may it be said 
with confidence they have fulfilled their 
implied obligation to render their best 
service? If it be shown that this group is 
encouraging a mode of travel seriously 
harmful, in view of a larger opportunity 
for publie service than either the life or 
fire classes, the inquiry obviously must be 
answered in the negative. In the present 
day effort to annihilate time and space we 
use methods and means so injurious and 
destructive that society not only devoutly 
wishes but demands a prompt and effective 
eurb. 


If I were of the cloth and permitted to 
take a text, I should find it in the recent 
New Hampshire case of Herschensohn v. 
Weisman, reported in the 119th Atlantic. 
The facts there recorded disclose that 


Herschensohn riding with Weisman in the 
latter’s car remonstrated with Weisman 
about his reckless driving, saying that some- 
body might be killed. Weisman replied, 
**Don’t worry : I carry insurance for that.’’ 


Within the moment the car _ upset. 
Herschensohn was injured, subsequently 
brought suit.and finally recovered damages. 

A toll of two deaths every week in Cin- 
cinnati from automobile accidents, the sev- 
enteen thousand motor velricle fatalities in 
the United States in the year of 1923, an 
average daily score of forty-three, and the 
expenditure by the people of Massachusetts 
of sixteen million dollars annually due to 
automobile casualties, significant not so 
much in their magnitude as in the mount- 
ing rather than receding figures, are alarm- 
ing in that they reflect the expression of 
Weisman set forth in the above cited case 
as the more or less universal state of mind. 

I submit the following hypothetical cases 
as a preliminary to the development of this 
subject : 

1. A and B jointly own a garage which 
stands with its center on the line of their 





adjoining lands. A keeps his portion of 
the garage well policed. B uses his por- 
tion as a dump for the refuse of the house. 
With the intention of burning the garage, 
’B sets fire to the rubbish and the garage 
is burned. A, of course, may recover of 


B the measure of the former’s damage. 


2. The garage is owned by B alone, 
who, having fire coverage, intentionally 
sets fire to the rubbish and burns the ga- 
rage. B, of course, may not recover from 
the insurance company. He is precluded 
under the well-known principle that none 
may take advantage of his own wrong; 
indeed, the wrong in such a case would 
amount to an actual fraud. 

3. Adopting the joint ownership illus- 
tration of No. 1 and assume that B inad- 
vertently but negligently throws a lighted 
cigar into the rubbish causing the garage 
to burn, A may recover of B because of 
the latter’s negligence; that is to say, B 
is responsible for his act. 

4. Adopting the sole ownership illustra- 
tion of No. 2 and assume that B inadvert- 
ently but negligently throws a_ lighted 
cigar into the rubbish causing the garage 
to burn, B may recover his loss and dam- 
age from the insurance company; that is 
to say, B is not responsible for his act. 

This is the rule because the contract is 
one of indemnity, so-called, and B’s con- 
ceded negligence is no factor im the de- 
termination of the legal rights of the 
parties. Thus we have an insurance com- 
pany finding unavailable as defenses the 
matters outlined in illustration 4 and 
therefore required to pay, while the same 
company, setting up its defense in illustra- 
tion 2, is acquitted of payment. The only 
difference in the cases is one of intent, a 
state of mind; in physical attributes, the 
transactions are twins. 

Why the state of mind should have the 
slightest controlling effect when the in- 
jurious transaction, involving as it does in 
each case the free act of the assured, brings 
in both precisely similar consequences, is 
susceptible of no rational explanation. To 
excuse one because he did not commit arson 
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when his voluntary act was fully as de- 
structive and morally as reprehensible as 
an act of incendiarism possibly could be, 
seems fallacious in any system of logic or 
in any scientific adjustment ef property 
rights. In criminal jurisprudence if one 
engage in the commission of an unlawful 
act and in so doing kills another the perpe- 
trator is adjudged guilty of manslaughter 
though not even so slight an offense as a 
simple assault were intended. Acts of com- 
mission and omission, at least in so far as 
civil rights and remedies are concerned, 
should be of equal culpability. This neces- 
sarily follows since the law, a practical 
science, concerns itself with one’s conduct 
as it reacts upon society, that is, as it reacts 
upon other men and does not at all have to 
do with the state of mind of the actor, 
except, of course, in those occasional cases 
in which the state of mind involves guilty 
knowledge as an element or determines the 
degree of an offense. 


To illustrate further: 


5. C has automobile insurance covering 
against collision. For the purpose of re- 
covering on his policy he intentionally 
drives the car off the highway and it is 
destroyed. The carrier, of course, is not 
liable. 

6. C has automobile insurance covering 
against collision. Regardless of the rights 
of his fellow travelers and indifferent to 
the rules of the highway, C negligently at- 
tempts to pass another automobile, say on 
the wrong side, because of which his car 
leaves the highway and is destroyed. Ex- 
cept in those States in which the proximate 
cause of the injury is held to be the leav- 
ing of the road and not the contact with 
the ground, C may recover of the carrier 
as for a collision. 


No sound reason can be offered why C 
should be allowed to recover on the one 
claim rather than on the other. Yet on the 
latter he may recover at law, since as a 
matter of contract it is required that pay- 
ment be made; that is, the policy condi- 
tions have put a reward upon carelessness 
the company now must reimburse the care- 





less one. The cause of action grows out of 
no theory except that ‘‘It is so nominated 
in the bond.’’ Such procedure cannot be 
reconciled with the true function of in- 
surance, the basic principle of which is the 
d‘stribution of losses with equal fidelity 
among all policy holders of the company. 
The modern conception of this vast busi- 
ness contemplates not alone reimbursement 
for loss, but seeks to avoid loss by bringing 
preventive knowledge home to people prior 
to the event of destruction. This principle 
is not carried out when losses are encour- 
aged by the insurers themselves and when 
they set in motion a method of compensa- 
tion whereby of necessity the saint must be 
robbed to pay the sinner. The present 
formula, indisputably reflected in the pre- 
mium rate, gives largess to the careless 
and penalizes the careful thus reversing 
the normal processes of the laws of man- 
kind. 

To attempt to bring home knowledge be- 
fore the event to the vicious or malicious 
or habitually negligent would be fruitless. 
Why, then, enter into contractual relations 
with that sort of men? Why assume a 
hazard when loss is certain to ensue? 


In this assemblage it is scarcely neces- 
sary to remind that the absence of the 
requisite care in a given set of circum- 
stances is negligence and it being the rule 
of law generally that one whose negligence 
eauses or proximately contributes to an in- 
jury should not be heard to complain (cer- 
tain master and servant cases excepted), 
my proposal is that the carriers shall fol- 
low the rule of reason applicable in other 
relations of life and require, as a condi- 
tion precedent to the payment of a casualty 
claim, that the policy holder shall have 
been in the exercise of reasonable care in 
and about the transaction which results im 
injury. It is unnecessary at the moment 
to conclude with finality upon the degree 
of diligence to be required of the insured 
before he successfully may assert his right 
to recover. Perhaps the rule as ultimately 
resolved should be that slight negligence 
only of the policy holder will not defeat 
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him. Certainly, however, such negligence 
as is classifiable as wilful, or its equivalent, 
wanton negligence as well as gross negli- 
gence, may feasibly be adopted as a stand- 
ard sufficient to justify a refusal to pay. 
Perhaps negligence even of a lesser degree 
may well be the test. 


We have not the time nor is it important 
to trace the history of insurance. Writers 
and speakers frequently and most inter- 
estingly have discussed its progress. They 
have told us that reimbursement for loss 
was in practice before the Christian era. 
An early indemnity was one which gave 
protection to owners of crops for injuries 
caused by the hostile winds of the desert. 
In that instance there could have been no 
negligence on the part of the assured prox- 
imately causing or even contributing to 
such an injury for manifestly the property 
owner was but a mute and sorrowful wit- 
ness of the damage wrought by the ele- 
ments. In such circumstances assuredly 
the doctrine of negligence was not in- 
volved; that is to say, there appears to 
have been nothing in the genesis of the 
business which may be used gs a justifica- 
tion for the absolution of a careless person 
from the consequences of his own wrongful 
act. 

In marine insurance, on the contrary, 
man necessarily was an actor and the work- 
ings of a logical rule are there observable 
since one of the provisions. of the marine 
policy, at least on inland waters, was that 
the insurer should not be liable for perils 
or losses arising from the want of ordinary 
eare and skill in the handling of the ship. 
This surely is sound doctrine. Those who 
set aside their moneys to protect others 
against the perils of the deep have the right 
to expect such others to protect themselves 
by employing competent navigators. 
Should an investor jeopardize his capital 
to protect a ship owner who has so little 
eare for his own property that he trusts 
his argosies to incompetent and indifferent 
sailors? The mere statement of the propo- 
sition is its own refutation. In passing it 
should be said that the exemption in the 








marine policy, under the Federal Act 
known as the Harter law, has given way to 
one which relieves the owner unless he per- 
sonally has been wanting in necessary care. 


In accident policies it is sometimes stipu- 
lated that the insurer shall not be liable in 
ease of injury resulting from voluntary ex- 
posure to unnecessary danger on the part 
of the insured, which is nothing more or 
less than an attempt to prescribe a class of 
happenings wherein the negligence of the 
policy holder shall bar recovery. My sug- 
gestion is that the conditions be made gen- 
eral rather than limited to particular acts 
or conduct, since frequently there are sit- 
uations in which a person negligently may 
place himself impossible prior to their hap- 
pening to foresee, resulting in injury to 
himself or to his property or to another, 
and, because of the lack of appropriate 
language, an exemption which the under- 
writer was not paid to assume is oftentimes 
by much refinement of reasoning held to 
have been within the purview of the con- 
tract. Under accident policies recoveries 
against indemnitors have been denied 
where the assured, responsible for the in- 
jury, was engaged in the commission of an 
unlawful act. A recent Texas case is that 
of Schwartz, where a minor under eighteen 
years of age drove an automobile so reck- 
lessly that he killed another child of tender 
years. While a recovery against the in- 
surer in favor of the insured was allowed 
it was only because the Court found the 
ordinance which was violated to be unrea- 
sonable. The general rule, however, was 
again declared, that the operation of a 
motor car in violation of law (an ordi- 
nance), will preclude recovery from an in- 
surer, provided always the policy contains 
appropriate language of exemption. As a 
sound underwriting proposition I submit 
there should be no difference between an 
act prohibited by statute or ordinance and 
and act inhibited by the common law. 


An illustration of our illogical methods 
easily may grow out of a ease recently de- 
cided by the common pleas of an Ohio 
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county wherein a judgment of $5,000 was 
rendered in favor of the widow of a loco- 
motive engineer against a motor truck 
driver because of a collision between the 
leoomotive and the truck, due to the 
driver’s negligence, which derailed the 
locomotive and killed the engineer. If the 
motor truck owner carried liability insur- 
ance he now will proceed to demonstrate 
an absurdity by prosecuting his claim 
under the policy to a successful conclusion. 

A life policy is judicially declared void 
if the death penalty be inflicted on its in- 
sured for a erime of which he has been 
found guilty even though the policy does 
not contain an exception against that 
eventuality. This is because of the com- 
mon law rule hereinbefore referred to in 
illustration No. 2. If then a company be 
exonerated of payment in event of the 
legal execution of the insured why is the 
same rule inapplicable when the company 
is called upon to pay for a bodily injury 
brought about by the proximately con- 
tributing lesser misconduct of the policy 
holder? That he did not commit the great- 
est crime known to the divine and human 
law should not render him immune from 
the consequence of the delict. The degree 
of the crime is not the test. 


The suicide clause as is well known. is 
usually held to be valid, although the com- 
panies generally waive this defense after a 
certain policy age. 

While the doctrine is that contracts re- 
lieving from liability for negligence may 
not be invoked by common earriers and 
telegraph companies on the theory that 
such agencies have duties to the public 
of which they cannot divest themselves, it 
fs rather generally the law that private 
carriers and bailees may make such con- 
tracts of exemption. The reasoning in the 
numerous cases of this sort implies that 
private persons (and of course, insurance 
companies are such notwithstanding they 
are impressed with a public interest), are 
permitted under the contract doctrine and 
with due regard to public policy to exempt 
themselves from such liability. 





Contracts in restraint of trade are void 
both under the common law and by statute. 
May we not bring ourselves to believe that 
life and limb are quite as important as 
trade? If a fire policy may be avoided by 
breach of warranty or condition, say fail- 
ure to carry a fire extinguisher, why may 
not the non-exercise of the common law 
duty to use such care as is commensurate 
with the circumstances, whatever they are, 
be made the basis of forfeiture by the 
policy? Contracts violative of the Bulk 
Sales Act, enacted for the protection of 
creditors, are void. Insurance beyond 
question affects a much larger class than 
the creditors of retail stores. 


Not only are illegal contracts held un- 
enforceable but those transactions which 
are connected with or incidental to such 
contracts are likewise tainted, and this is 
so of agreements whose subject matter is 
contrary to the doctrine of a sound policy 
as well as those prohibited by positive man- 
date. Why then should not the law to be 
consistent declare a contract illegal if it 
offer reimbursement for carelessness if the 
carelessness reaches the prohibited degree? 
The insertion of a deductible clause is 
more or less analogous to the principle. 
Let us go all the way and deduct the whole 
amount if the owner’s inattention. justifies. 
A recent report of the National Confer- 
ence on Street and Highway Safety recom- 
mended a literacy test as part of the exam- 
ination of auto drivers. My plan is more 
effective in that it would be a continuing 
test and not confined to literacy alone. 


The New York Court of Appeals a few 
days ago affirmed the judgment in a case 
wherein it was held that the loaning of a 
car by its owner to another person violated 
the possession clause, which clause is based 
on. the theory that an owner will exercise 
better care over his own property than 
would a stranger. 

Perhaps a contract should be held en- 
foreeable for a third. party’s benefit in 
event of injury to such third party if the 
latter be found to have been so injured 
while reasonably careful himself, but even 
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this should require payment by the com- 
pany only in event the negligent policy 
holder is unable to pay and in such case 
the several property and money exemp- 
tions under the execution statutes might 
well be denied the policy holder. A pro- 
vision of this nature would not at all savor 
of pioneering, since such provisions were 
quite common in the early liquor laws; nor 
would it run counter to the efforts of those 
who believe in compulsory automobile in- 
surance. Indeed there is nothing in my 
proposal that would ‘not harmonize with 
compulsory insurance. By this observa- 
tion I do not mean even remotely to sug- 
gest state insurance, excepting, of course, 
Workmen’s Compensation, as to which my 
State by direct grant has dechared the 
policy of the Commonwealth. I am impart- 
ing no secret, however, when I say the 
advocates of state automobile liability cov- 
erage are becoming quite articulate and 
very numerous. 

How then may these erroneous practices 
be outlawed and at the same time the car- 
riers be protected? It seems to me no rule 
of law or of morals would be violated by 
holding a negligent policy holder person- 
ally responsible for his misdeeds. To bring 
this about the policy contract should pro- 
vide that im case of injury, the claimant, 
if negligent either personally or by agent 
to the degree set up as the standard, may 
not maintain a cause of action of any kind 
upon his policy. If this provision be lim. 
ited to automobile covers alone the result 
would justify its introduction. While this 
might operate to the disadvantage of one 
who owns, but at the moment is not in 
charge of an automobile and _ likewise 
would affect one who has an equitable in- 
terest only in a car, such as a mortgagee 
out of possession, nevertheless the provi- 
sions should be broad enough to bar all and 
every reimbursement if there be found to 
have been wrongful operation in the pro- 
hibited degree. In isolated cases this 
scheme doubtless would cause an innocent 
policy holder to suffer, but it ever is to be 
remembered that the few must subordinate 





their individual rights to the welfare of the 
many. In any organized society the con- 
venience of the individual must yield to the 
conscience of the state. 


In its final essence, however, such a rule 
would contain no semblance of harshness 
because those so situated would be careful 
to acquire no interest in a motor car where 
the legal owner or the one in charge is an 
unsuitable person. To require man to be 
his brother’s keeper is not a new as- 
sumption of responsibility either in the 
ecclesiastical nor in the common law. In 
the latter the doctrine is implied in the 
dangerous agency rule. The_ special 
pleader, of course, will claim an automobile 
is not per se a dangerous agency and while 
none with accurate knowledge of the pres- 
ent state of the law will contend otherwise, 
the courts seem to be drawing nearer and 
nearer to that view. The unique institu- 
tion known as the Ford, when not in mo- 
tion, is gentle as a gazelle. In its slowest 
motion it has little more animation than an 
idle turntable, and, while the latter has no 
vicious propensities, it has more than once 
been judicially declared that the turntable 
is such an instrumentality as may become 
a harmful agency. To many persons a 
shotgun hanging on the wall is a work of 
art while to others it is a bulwark of de- 
fense; in unsafe hands, however, it is more 
than a tinkling cymbal. So the individual 
Ford, when a fully going concern, ulti- 
mately may be classified as the turntable 
by the decisions is classified, to-wit, as an 
attractive nuisance, I venture the opinion 
that many here had rather take chances 
facing the muzzle of a loaded gun than be 
an innocent bystander in the tortuous path 
of a ‘‘you-drive-it’’ ear. 


Wholly aside from the stated considera- 
tions there is still another—the people have 
a right to demand that the life and the 
property of the world be conserved. Why 
should a valuable citizen, a surgeon who 
has devoted years of research and labor to 
the perfection of his delicate skill, of much 
worth to society, on whose steady arm de- 
pends the life of your most loved one, be 
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ruthlessly cut down by a ruffian? The 
destruction by fire of a building, of a pas- 
senger coach or an automobile, takes so 
much property out of the world. Unless 
reforestation be a runner up of the timber 
taken for the world’s use, inevitably the 
race must be lost to man. I recall seeing 
a placard in an out-of-the-way place in the 
Rocky Mountains which seems applicable 
not only on the peaks but as well in the 
plains. After giving directions for put- 
ting out of the camper’s fire it said some- 
thing like this: ‘‘A good woodsman leaves 
the forest in a better condition than he 
found it.’’ That advice seems appropriate 
here. Why should the world’s timber and 
steel and leather and rubber needlessly be 
destroyed? Indemnity does not replace. 
Let us learn a lesson from the deer which 
annually sheds its antlers and, after shed- 
ding, eats the bone and thus gets material 
for a new horn. 


Does not the sort of insurance here and 
now under contemplation encourage con- 
duct which leaves the world in a dead and 
dying state? The actuaries tell us it is im- 
possible to classify the various types of 
automobiles with any precision; yet the 
companies assume to classify as one, so far 
as premium rates are concerned, all policy 
holders, the careful and reckless, the pru- 
dent and negligent, the law abiding and 
the derelict, the halt, the lame and the 
blind, to say nothing of unfortunates of 
impaired mentality, whether congenital or 
as a result of drink or drug. The insur- 
ance market seems to be the only market in 
the world (public utilities excepted) where 
vendor and vendee may not fix the price 
with relation to the value of the service. 
This right is denied the underwriter be- 
cause of the universal though erroneous 
legislative idea that uniformity of pre- 
mium is sacred. Uniformity in rights and 
privileges, yes, but certainly it should be 
remembered that classification is a con- 
stant factor. 

While my innovating proposal would un- 
settle time-honored practices, that consid- 
eration alone is not sufficient to overrule it 





if their continuation makes for the per- 
petuation of error. A_ philosophy so 
puerile would have made an American citi- 
zen the vassal of an alien landlord. Unless 
each generation works out the problems 
that naturally fall to it the accumulated 
errors of predecessive generations, in a not 
far-distant day, will submerge all mankind. 
Family affection which inspires and laws 
which provide for the devolution of prop- 
erty do not suggest a Frankenstein as a 
suitable bequest to legatees, either indi- 
vidually or collectively. 


The conception of negligence as a de- 
fense in casualty eases would require a 
change in the written law only in those 
States (if any) which have a policy form 
prescribed by law. The enactment of ap- 
propriate statutes would speedily follow, 
however, once the people understand what 
this means, once they realize that the ma- 
jority of themselves would be the bene- 
ficiaries of such a system and once they 
appreciate that its lessons of prudence 
could not be otherwise than beneficial to 
society at large. 


I do not at all doubt this reform would 
enlist the greatest authority of all—the 
authority of public opinion. It would 
have the support of every person who does 
not own a car, of whom there still is a re- 
spectable number. At this time fifteen mil- 
lions of automobiles are permitted to run 
at large and while the peripatetic citizen 
lives, moves and has his being in the be- 
lief that he still has constitutional guaran- 
ties the latter exist largely on paper, be- 
cause, when on the highway, instead of 
having, in the language of the Great Writ, 
certainty of life and a guaranty of the pur- 
suit of happiness, one finds himself most 
of the time engaged in the pursuit of a 
doubtful effort to retain his very life itself. 
Those who do own cars would support the 
plan, for the effect of habit is psychologi- 
eal, and once a man realizes that the law 
protects him from others, he in turn will 
protect others from his own carelessness. 
At present, there is such disregard of the 
rights of persons on the street that one 
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may paraphrase a dictum having currency 
in an earlier day: ‘‘Man has no rights an 
automobile driver is bound to respect.’’ 
If, then, we have the support of those who 
do not own ears and also of those who do, 
nothing more would seem to be needed ex- 
cept only to get the companies and the 
agents for once to perform the unexpected 
and seemingly impossible feat of appearing 
before a legislative body on the same side 
of a proposed measure. 


Policy contracts so framed would give 
rise to a multiplicity of controversies, 
many resulting in litigation, unless another 
simultaneous step were taken to which I 
shall in a moment refer. But even if the 
litigation of claims were to continue as a 
justiciable right, it is not necessary to re- 
mind ourselves that the policy holder in a 
suit at law is never handicapped for the 
want of sympathetic ears; indeed, all doubt 
in every such forum is resolved in favor of 
a defrauding policy holder by a jury of his 
peers. You will, I trust, please under- 
stand that my faith in the jury system is 
unshaken, but it is known of men that all 
too often the triers of the facts are over- 
come by the vehement though utterly un- 
tenable argument of eminent counsel for 
the insured who contends that having paid 
the premium the policy holder is entitled 
to recover, willy nilly. The company may 
argue in vain that the premium is a very 
small amount, the coverage a very large 
one and that policy conditions, being in the 
nature of warranties are part of the con- 
sideration of the contract and intended by 
both parties to be strictly complied with, 
this in the interest of other and bona fide 
insurants. Sound logic in an insurance 
case seems to have no persuasive authority 
and is utterly dissipated under the wither- 
ing scorn of adversary counsel who in 
sonorous voice dwells upon the company’s 
plethorie treasury and insists that a re- 
eover for the full amount sought means 
but a few cents to each policy holder. The 
one so arguing never for obvious reasons 
follows such conclusions to the end of their 
logical trail. 





The simultaneous step referred to which 
would prevent many of these injustices 
contemplates that the procedure on policy 
claims be modernized and that adjustments 
be made in some manner other than 
through the courts. I have a feeling that 
insuranee could well be withdrawn from 
the law tribunals, if not in toto, at least as 
to claims arising under policy contracts. 
Yielding to none in my admiration of the 


“ ¢ 
workings of the common law I refuse to 


believe that insurance codes, both in the 
substantive law and the law of procedure, 
may not advantageously be changed. As 
wager of battle gave way to trial by jury, 
so the latter, especially in cases involving 
small property rights, may well abdicate 
in favor of more expeditious methods in 
the adjustment of claims. 


If each State were to have three or five 
men thoroughly trained in the business to 
act as a Commission of Insurance, given 
the supervisory power now placed in the 
hands of a single individual, with author- 
ity to hear and determine all questions of 
liability under policy contracts without the 
minutiae of legal forms and fictions under 
rules of evidence adopted by the commis- 
sion, its findings to be of equal rank with 
a judgment or decree, the policy holder 
would be given service without the delays 
caused by dilatory pleas and practices, 
and, quite as important, the company, that 
is to say, the other policy holders, would 
fare better. The members of such a com- 
mission would soon become specialists, able 
to proceed more expeditiously than the 
judges in law courts and quicker in the 
detection of false and spurious claims, as 
has been evidenced by the working of 
courts of other nations where judges hear 
and decide in their specialties rather than 
sit in every case. This procedure is noth- 
ing more or less than a type of a commis- 
sion for the settlement of insurance dis- 
putes provided for in England in the year 
1601, consisting of the judge of admiralty, 
the recorder of London, two doctors of the 
civil law, two lawyers skilled in the com- 
mon law and eight merchants, any five to 
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constitute a quorum. The commission fell 
into disuse because of the defectiveness of 
the statute, but I am sure that under a 
modernized system the adoption of the 
idea would soon hold the companies to pay 
according to right only and not as the re- 
sult of a game. 

The added cost of such a scheme would 
be nil. It would relieve the law courts of 
a class of cases which could be disposed of 
by such a commission quickly and inex- 
pensively, thereby relieving the already 
overcrowded court calendars; more than 
this, it would overthrow completely the 
procedure now in vogue which gives a de- 
fending company little chance except an 
opportunity to pay or to postpone payment 
by appeal. With due respect to the present 
system, my belief is that the woeful lack of 
knowledge of the theory and practice of 
underwriting is responsible for many im- 
properly instructed juries. For instance, 
the parol evidence rule is often called into 
play in insurance cases where it has no 
possible application. 

Call this arbitration if you please and no 
insuperable objection may be raised 
against it. Arbitration as a means of set- 
tling disputes is coming more and more 
into use; it is endorsed by the best schools 
of thought, has the sanction of those who 
might be most prejudiced by its adoption, 
to-wit, the lawyers, is inexpensive, and 
finally, the legal questions involved long 
since having been settled by judgments 
and decrees entered time and again, it 
makes for quick turn-overs, so-called, en- 
abling the parties to engage their time and 
the impounded funds in new ventures. 
Moreover we are coming rapidly to the day 
of declaratory judgments, which would 
run hand-in-hand with arbitration. The 
motion picture industry, the disputes of 
which are settled in this manner, recently 
reported that five thousand of its contro- 
versies were so adjusted within the preced- 
ing twelve months and in more than ninety 
per cent of such disputes the awards were 
unanimous. 





But I digress. If the casualty companies 
are required to increase rates in unison 
with the ever-increasing number of in- 
juries, which of course will grow as a man 
and his automobiles multiply, while for the 
time we may smother the fire, the premium 
payers ultimately will rebel and such a per- 
manent wave of criticism will follow that a 
plan on the order of this suggested today 
would be commended for its moderation. 
Knowledge of automobiles, reasonable li- 
cense fees, the propriety of examinations 
to ascertain. whether one is qualified to 
drive a car and the always present problem 
of crime and punishment, involving in 
special circumstances the denial of the use 
of the highways to the offender and the 
confiscation of the car itself—all these are 
interrelated and are among the paramount 
questions of the day. Many who buy a 
ear go out upon the road knowing little 
and earing less about what constitutes law- 
ful operation of such a possession. The 
reciprocal rights, duties and privileges de- 
manded by the law of and for all users of 
the road are by thousands as undiscovered 
as is the germ of good health. The speed 
maniae knows that if a certain valve is 
moved forward the machine will go; this 
learned, the race with destiny begins. 
When the collision oceurs the first question 
asked of the one pulled out of the wreckage 
is, ‘‘Are you insured?’’ If the response 
be in the affirmative, the actors joyfully set 
out arm in. arm on the hunt of eminent 
counsel skilled in methods which result in 
heavy verdicts, each felicitating the other 
on the dawning of such an auspicious day. 

Any business which puts a bounty upon 
carelessness and offers a reward for law- 
lessness is out of harmony with present- 
day tendencies. It is inconceivable that 
man who has mastered the currents of the 
sea and overcome the forees of the air will 
confess an inability to control the streets 
of his own cities. 








St. Peter (to spirit at gate): “Stop! Who 
goes there and what was your worldly occupa- 
tion?” 

Spirit: 

St. Peter: 


“A traffic cop.” 
“Go.”—St. Louis Times. 
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INTERSTATE COMMERCE—SELLING BY 
SAMPLE 


SHEPHERST v. BOROUGH OF AVON-BY- 
THE-SEA 


128 Atl. 232 


(Supreme Court of New Jersey. March 12, 
1925) 


Brush salesman soliciting orders by sample, 
sending such orders to manufacturer without 
State, and himself receiving and delivering 
shipment, held engaged in interstate commerce, 
and not subject to municipal license ordinance. 


Reilly, Quinn & Parsons, of Redbank, for 
prosecutor. 

Ward Kramer, of Asbury Park, for defend- 
ants. 

PER CURIAM. The prosecutor is a sales- 
man for the Fuller Brush Company of Hart- 
ford, Conn. He was convicted for soliciting 
orders by sample without a license in the bor- 
ough on the 7th of August, 1924, and fined 
$25 and costs by the recorder. The ordinance 
under which the conviction was had provides 
soliciting agents for any class of goods, wares 
or merchandise, a license fee each of $15. As 
stated, the prosecutor solicited an order for 
brushes by sample on August 7, 1924. The tes- 
timony further shows the order for the brushes 
was then mailed to Hartford, Conn. The order 
was then filled at Hartford and the brushes 
mailed by parcel post to the prosecutor at 
Avon-by-the-Sea, and by him delivered to the 
customer. 

The prosecutor files seven reasons for setting 
aside the conviction as illegal. They all in- 
volve the one point, viz.: The conviction is 
illegal because the prosecutor was engaged in 
interstate commerce. We think the conviction 
for this reason is illegal and must be reversed. 
The case is controlled by our decision in the 
case of State v. Coleman, 80 N. J. Law, 15, 77 
A. 1026. In that case the present Chief Jus- 
tice, speaking for this court, said that such a 
legislative provision is a regulation of inter- 
state commerce is settled beyond dispute. The 
cases in the United States Supreme Court so 
holding are too numerous for citation. In that 
case, a statute, it is true, was under review, 
while in this case it is an ordinance, but the 
controlling facts are identical, and the princi- 
ple involved the same. More recent cases in 
the United States Supreme Court to the same 
effect are Dozier v. State of Alabama, 218 U. 
S. 124, 30 S. Ct. 649, 54 L. Ed. 965, 28 L. R. A. 
(N. S.) 264; Crenshaw v. State of Arkansas, 
227 U. S. 389, 33 S. Ct. 294, 57 L. Ed. 565. 
“The judgment of conviction under review is 
reversed. 





NOTE—Taking Orders by Sample to be 
Filled from Another State is Intersiate Com- 
merce.—“The negotiation of sales of goods 
which are in other States, for the purpose of 
introducing them into the State in which the 
negotiation is made, is interstate commerce, 
and cannot be interfered with, regulated or 
taxed by the State in which the negotiation 
was made, though there be no discrimination 
between such business and domestic commerce, 
and this rule applies to persons who engage in 
the business of soliciting orders by sample or 
otherwise for goods to be shipped from another 
State, such as agents of non-resident manufac- 
turers or dealers, drummers or canvassers, 
whether the orders are taken by residents or 
non-residents, and whether the orders are 
taken from individuals or from manufacturers 
or licensed merchants or dealers. And the 
business of a merchandise broker, exclusively 
confined to soliciting orders, as agent for non- 
resident manufacturers or merchants, for goods 
to be shipped by such non-resident principals, is 
interstate commerce, though the payment of a 
license tax may be required from one who 
holds himself out as doing a general commis 
sion business, both for resident and non-resi- 
dent principals. And the business of a corre- 
spondence school, involving the transportation 
of needful books, apparatus, and papers from 
the school to students in other States, is inter- 
state commerce, and a State is without power 
to burden the right of a corporation to carry 
on such business. Under the rules above 
stated a foreign corporation selling through 
itinerant agents and delivering goods on orders 
s0 obtained cannot be embarrassed or ob- 
structed by state requirements as to taking out 
licenses, filing certificates, establishing resi- 
dent agencies. etc.”—5 R. ©. L., p. 768, Sec. 88. 

In Brennan v. Titusville, 153 U. S. 289, 14 
Sup. Ct. 829, 38 Lawyers’ Edition 719, reversing 
143 Pa. 642, it was held that an ordinance re- 
quiring a license to be obtained by all persons 
canvassing or soliciting, within the city, orders 
for goods, books, or merchandise of any kind, 
or persons delivering such articles under ordi- 
nance so obtained or solicited, but providing 
that it should not apply to persons selling by 
sample to manufacturers or licensed merchants 
or dealers residing and doing business in the 
city to be clearly not a mere police regulation, 
merely inconveniencing one engaged in inter- 
state commerce, but a direct charge and bur- 
den upon that business, and so invalid. 

A municipal ordinance requiring all persons 
engaged in going from house to house and 
selling or taking orders for any merchandise 
not of their own manufacture, to take out a 
license, was held In re Kimmel, 41 Fed. 775, 
to be repugnant to the commerce laws, as ap 
plied to an agent engaged in selling goods to 
be shipped into the State from another State. 

It is also held that the fact that the goods 
are shipped to the agent who takes the order 
and the agent delivers the goods in person and 
collects the money therefor, charging a com- 
mission, does not alter the fact that such an 
ordinance or statute is an ordinance within in- 
terstate commerce.—Ex parte Murray, 93 Ala. 
78, 8 So. 868. 

There are numerous cases upholding this 
well-established rule and those cited above are 
merely illustrative of the rule. 
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1. Agency—Fraud of Agent.—Fraud of agent 
cannot alter legal effect of his knowledge with re- 
spect to his principal in regard to third persons, 
who had no connection whatever with such agent 
in relation to perpetration of fraud, and no knowl- 
edge that it had been perpetrated.—Aleman Plant- 
ing & Mfg. Co. v. Hines, La., 102 So. 815. 


2. Aliens—Landing.—Under Immigration Act 
Feb. 5, 1917, § 10 (Comp. St. 1918, Comp. St. Ann. 
Supp. 1919, § 4289%ee), making non-compliance by 
officers and owners of vessels with requirements of 
statute as to landing of aliens a misdemeanor, 
punishable by fine of not less than $200 or more 
than $1,000, or by imprisonment, or by both, and 
providing that ‘‘a penalty of $1,000 shall be a lien 
upon the vessel,” for which ‘vessel shall be 
libeled,’”’ if Secretary of Labor thinks it impractica- 
ble or inconvenient to prosecute owner or officer, 
a vessel, in such libel, is liable for a penalty of 
exactly $1,000, and not an amount between $200 
and $1,000, for each alien landing from such vessel 
in violation of the statute, since such liability is 
not a security for a fine, but is a new liability, 
notwithstanding sections 35, 36 (sections 4289\%ss, 
4289%4t).—United States v. The Coamo, U. S. S. C., 
45 Sup. Ct. 237. 


3. Animals—Knowledge of. Owner.—That dog 
was kept for protection and as watchdog was 
sufficient to charge his owner with knowledge of 
his character, even though: dog had not bitten 
others.—Kessler v. Katz, N. Y., 207 N. Y. 680. 


4. Attorney and Client—I. W. W. Addresses.— 
Attorney delivering public addresses under aus- 
pices of I. W. W., whose literature, teaching 
sabotage and criminal syndicalism and advocating 
serious crimes, was circulated among his listeners 
with his knowledge, disbarred as unworthy to 
practice law.—In re Smith, Wash., 233 Pac. 288. 


5.—Rate of Pay.—Attorney at law employed 
by bank to give up his practice and to devote his 
entire time to the affairs of the bank to rescue it 
from its financial straits, held entitled as a matter 
of justice to compensation based on same rate 
payable for strictly legal services.—Page v. Pen- 
rose, Md., 127 Atl. 748. 

6. Automobiles—Act of Servant.—Where the 


evidence tended to show that the automobile that 
collided with plaintiff’s car was owned by the 





defendant company, and at the time of the acci- 
dent (in the month of January) was being driven 
by defendant’s servant to Orange with the express 
consent of the defendant, for the purpose of get- 
ting some clothes in preparation for a trip which 
he had been ordered to take that day in the auto- 
mobile to Long Island to make some collections for 
the defendant, such evidence justified the infer- 
ence that the automobile was being driven by him 
as the defendant’s agent, and that he was acting 
within the scope of his employment, even though 
it appeared that he had picked up some boys on 
the way and had them with him in the car at 
the time of the accident.—Michael v. Southern 
Lumber Co., N. J., 127 Atl. 580. 


7.——Obstruction of Highway.—Persons who 
stretched dark chain across public highway six 
feet above ground at dusk assumed responsibility 
for injury received by automobile driver who ran 
} ng elites v. Draughn, Miss., 102 
‘0. ; 


8.—Railroad Crossing.—Where a railway cross- 
ing signboard or other evidence of the proximity 
of a railway crossing is plainly visible to a person 
in an automobile on the highway. such person is 
chargeable with notice thereof, and must govern 
his conduct accordingly in the interest of his own 
safety.—Cooper v. Chicago, R. Ry. Co., 
Kan., 232 Pac. 1024. i 


9.—Railroad Crossing.—In crossing collision 
case, evidence that driver’s attention was diverted 
when automobile was close to track by shouts of 
railroad employees on approaching cars causing 
driver to look back, held not to excuse the driver 
of negligence in failing to discover the approaching 
train, in view of the fact that his conduct gave no 
indication that the shouting caused him in any 
way to change his course of action.—West v. 
Detroit Terminal R. R., Mich., 201 N. W. 955. 


10.—Renting Out Car.—Where injuries were 
caused by driver’s negligence, owner, furnishing 
car for compensation by the day, with gas, oil, 
and driver, to undertaker, who had no control over 
driver except as to destination, held liable.— 
Funston v. Ingenito, Pa., 127 Atl. 470. 


11.—Right of Pedestrian.—Code, art. 56, § 163. 
as re-enacted by Laws 1920, c. 506, § 1, requiring 
motor vehicles to give pedestrian right of way at 
street crossings, requires drivers of such vehicles, 
when approaching street crossings and passing 
over way used by pedestrians, to slacken speed of 
automobile, and have same under sucn control as 
to be able to avoid a collision with a pedestrian, 
either by stopping automobile or diverting its 
course.—Merrifield v. C. Hoffberger Co., Md., 
Atl. 500. 


12.—tTransporting Liquor.—A person who is 
driving an automobile in this State, and who vol- 
untarily states to others that such automobile con- 
tains a large quantity of intoxicating liquor, 
thereby admits that he is then engaged in the 
commission of a public offense (chapter 97, Laws 
1921), and he may be lawfully arrested by the per- 
sons to whom such statement is made, even though 
they are not peace officers (section 10573, C. L. 
1913); and, where such statement is voluntarily 
made before arrest and search, the statement and 
the liquor found in the automobile upon the arrest 
are not rendered inadmissible in evidence by sec- 
tions 13 and 18 of the Constitution of this State.— 
State v. Shank, N. D., 202 N. W. 12 


13. Bankruptcy—Appointment of Receivers.— 
Appointment of receivers for a corporation on 
petition of third parties expressly alleging its sol- 
venecy, though with consent of the corporation, 
does not constitute an act of bankruptcy under 
Bankruptcy Act, § 3a4, being Comp. St. § 9587.— 
In re Keystone Auto Gas & Oil Service Co., U. 8S. 
D. C., 2 Fed. (2d) 1007. 


14, Buying When Insolvent.—Where buyer 
makes purchase when he knows he is insolvent, 
and that it is or will be impossible for him to pay, 
a conclusive presumption arises that he does not 
intend to pay.—In re P. H. Krauss & Co., U. S. 
D. C., 2 Fed. (2d) 999. 


15.—Fraudulent Transfer.—It is not necessary 
that actual fraud, in the sense of a corrupt mo- 
tive to profit those who are acting, be shown to 
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render a transfer of property to one creditor an 
act of bankruptcy, under Bankruptcy Act, § 3a, 
subd. 1 (Comp. St. § 9587), but it is sufficient if the 
effect of the transfer is to give the one creditor 
such an unreasonable advantage over others that 
no reasonable explanation appears other than 
actual or constructive fraud.—Mente & Co. v. Old 
River Co., U. S. D. C., 3 Fed. (2d) 38. 


16. Income of Wife.—Where a husband col- 
lected the interest and dividends on_ securities 
owned by his wife, and used the same personally 
and in his business, under the law of Louisiana it 
became community property when collected, and 
such part of it as was in possession of the hus- 
band at the time of his bankruptcy passed to his 
trustee.—In re Lynch, U. S. D. C., 3 Fed. (2d) 82. 





17.——Mortgaged Property.—Where property of 
a bankrupt is subject to a valid mortgage, which 
is unaffected by the Bankruptcy Act (Comp. St. 
§§ 9585-9656), and which is in process of fore- 
closure in a state court at the time of adjudication, 
custody of the property remains in the state court, 
and does not pass to the court of bankruptcy.—In 
re Smith, U. S. D. C., 3 Fed. (2d) 40. 


18. Banks and Banking—Depositor’s Draft.— 
Prima facie a draft. when received by a bank from 
a depositor, being credited by it to him as so much 
cash, becomes its property, and it becomes liable 
to him for so much money as of the date of credit. 
—Davies & Vincent v. Bank of Commerce, Ariz., 
232 Pac. 880. 


19.—Joint Tenancy in Deposit.—Presumption of 
joint tenancy in bank deposit does not arise, under 
Banking Law, § 249, subd. 3, unless deposit is made 
in form specified by statute.—In re Kimball's 
Estate, N. Y., 207 N. Y. S. 757. 


20. Notice of Increase of Stock.—Requirements 
of notice of increase of stock by bank taking over 
assets of retiring bank is for benefit of then ex- 
isting stockholders of continuing bank, and not 
for that of retiring bank stockholders to whom new 
stock in continuing bank is subsequently issued.— 
Chapman v. Denton, Tex., 268 S. W. 252. 





21.——Stockholders’ Liability.—In action by de- 
positor of insolvent bank against stockholders to 
enforce stockholders’ liability, judgment against 
certain defendants held erroneous in so far as it 
exceeded the amount of stock held by such defend- 
ants as alleged in complaint.—Smoak v. People’s 
Bank, S. C., 126 S. EB. 399 


22.——Transmission of Money.—In action against 
bank to recover, in United States currency, money 
paid to bank to be converted into rubles and de- 
livered to plaintiff's relative in Russia, but which 
was not delivered, instruction authorizing jury to 
find that bank agreed on two different occasions 
to return money on failure to deliver rubles, held 
not reversible error as against contention that jury 
were required to find that bank agreed on two 
occasions when there was evidence as to agree- 
ment on only one occasion.—Raicher v. National 
Bank of Commerce, Mo., 268 S. W. 111. 


23. Bills and Notes—Checks Signed in Blank.— 
Where officers of corporation placed checks signed 
by them in blank in safe to which employee had 
access, and employee filled in amounts and his own 
name as payee and transferred checks to bona 
fide holders, the officers held guilty of such negli- 
gence as to estop corporation from asserting that 
checks were drawn and put in circulation without 
its authority, in view of Rem. Comp. Stat. §§ 3407, 


3414.—Northern Pac. * 


Ry. Co. v. Spokane Valley 
Growers’ Union, Wash., 232 Pac. 691. 


24.——Contract to Give Credit.—Contract to give 
credit on note, in consideration of maker obtain- 
ing like credit for payees on their contract for 
purchase of lot and erection of building thereon, 
held valid and binding on payees, who could not 
repudiate it, and insist on maker’s payment of full 
amount of note, so long as contract remained un- 
broken by him.—Furman v. Glueck, Ind., 146 N. E. 
586. 


25.——Revenue Stamps.—In action on _ note, 
charge that, if revenue stamps were not attached 
to note and canceled when it was delivered, 
holder would not be innocent purchaser in due 
course, held erroneous.—Northwest Securities Co. 
v. Schneckloth, Iowa, 202 N. W. 97. 





26. Bonds—Valid When Issued.—Bonds sold to 
bona fide holders, while the statute authorizing the 
bonds is duly adjudged to be constitutional, are 
valid, and the purchaser is protected from a sub- 
sequent decision of invalidity by the property 
rights clause of the organic law, because the bonds 
being valid when issued are lawful obligations to 
pay money, therefore, property, and the Constitu- 
tion secures to the purchaser the “inalienable 
right of acquiring. possessing, and _ protecting 
property,”’ and requires the courts to afford a 
remedy by due course of law for any injury done 
3 property rights.—State v. Greer, Fla., 102 So. 


27. Bridges—Defect.—Where a drawbridge had a 
span in it, and when onen. had no barrier or guard 
or effective means of giving notice of its onen con- 
dition, this constituted a ‘‘defect’’ in such bridge 
within Code 1907, § 3038. and where county failed 
to take guaranty from contractor, county was 
liable for injuries proximately caused by such 
ee v. Tuscaloosa County, Ala., 102 

o. 720. 


28. Brokers—Commission.—A broker employed 
to secure from owner offer to sell certain land 
upon terms acceptable to them held entitled to 
recover his commission where he procured ac- 
ceptable offer, notwithstanding that defendants 
employed another broker who completed the deal 
at more favorable terms, and notwithstanding that 
plaintiff was not given exclusive agency to pur- 
chase.—Sigal v. Berson, Conn., 127 Atl. 507. 


29.——Commission.—In absence of contrary Stip- 
ulation, broker engaged to sell realty was entitled 
to commission on execution of contract of sale and 
payment thereon, though sale was never consum- 
mated because seller did not own all of land con- 
oe = be sold.—Drury v. Augsburg, S. D., 202 


30. Exclusive Agency.—Under contract giving 
broker sole and exclusive agency for 60 days to 
sell owner’s pronerty. contract to be revoked at 
expiration of such period only by 30 days’ written 
notice, agency continued until revoked. but ex- 
clusive agency ended with the 60 days.—Wilson v. 
Franklin, Pa., 127 Atl. 609. 


31. Carriers of Passengers.—Degree of Care.— 
In action for injuries to passenger in motor bus, 
plaintiff’s testimony as to being thrown from bus 
by unusual lurch, when door securely latched by 
him flew open, held to constitute prima facie case 
of negligence.—Richardson v. Portland Trackless 
Car Co., Ore., 233 Pac. 540. 


32. Commerce—Breach of Contract.—Seller of 
coal for delivery to buyer’s customers in other 
States was engaged in ‘interstate commerce,” and 
could recover for breach of contract to purchase 
coal, though his license tax. as coal dealer, im- 
nosed by state statute. had expired at time of 
buyer’s refusal to accept the coal, and though he 
was a dealer not selling from own mine.—Flanagan 
v. Federal Coal Co., U. S. S. C., 45 Sup. Ct. 233. 


33. Constitutional Law—Construction of Statute. 
Dissent of part of judges of Supreme Court is not 
sufficient to create a reasonable doubt as to con- 
struction of statute within rule that, where rea- 
sonable doubt exists, it is to be resolved in favor 
“. defendant.—Mitchell vy. People, Colo., 232 Pac. 





34.——Employment Agencies.—P. L. 1918, p. 822. 
regulating employment agencies, requiring person 
earrying on such business to obtain license from 
commissioner of labor, and providing penalty for 
its violation, held within police power of state, 
and not to violate Const. art. 1, § 1, nor Const. 
U. S. Amends. 5, 14.—McBride v. Clark, N. J., 127 
Atl. 550. 

35.——Street Improvements.—Priv. Laws 1923, c. 
86, curing defect in proceeding. and legalizing as- 
sessment for street and sidewalk improvements in 
town of Mocksville, held not invalid as being re- 
troactive or retrospective, since General Assembly 
has power in first instance to authorize municipal- 
ity to improve its streets and sidewalks and hence 
has power to validate a defective proceeding for 
such improvements.—Holton v. Town of Mocks- 
ville, N. C., 126 S. E. 326. 


36. Corporations—Insolvency.—Insolvency of cor- 
poration is not essential element of crime of mak- 
ing and circulating false statement of financial 
condition of corporation under Crimes Act.—State 
v. Rommel, N. J., 127 Atl. 598. 
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37.——Preferred Stock.—That company in voting 
its stock in favor of corporation’s plan to reduce 
its capital indebtedness by issuance of a new class 
of preferred stock was voting its stock in favor of 
a contract for its own benefit was immaterial; 
stockholder being under no fiduciary relations 
either to company or to his fellow stockholders, 
voting his holdings in any way most advantageous 
to himself.—General Inv. Co. v. American Hide & 
Leather Co., N. J., 127 Atl. 529. 


38.—Promoter’s Right to Stock.—Alleged fraud 
ef promoter of corporation in inducing plaintiff to 
first deed property to him, where property was 
eventually conveyed to corporation as intended by 
both parties, held immaterial. to question of 
amounts of stock to which plaintiff and promoter 
were entitled under promotion agreement.—kKleissle 
vy. Hasselbach, Mo., 268 S. W. 382. 


39. Highways—Additional Tax.—Laws 1847, c. 
68, authorizing additional taxes in aid of highway 
construction, being supplemental to Laws 1841, c 
96, which provided full procedure for making as- 
sessments, levying and collecting taxes therern. 
including notice to taxpayer as to time when and 
place where taxes were payable, must be con- 
strued therewith, and was not unconstitutional, as 
failing in terms to provide for notice to land- 
owners, ete.—Raquette Falls Land Co. v. State, 
N. ¥.. 07 ®. XZ. &. TE 


40. Husband and Wife—Agent of Wife.— 
Hushand who only managed wife’s apartment 
building as agent held not liable to husband of 
tenant for loss of consortium from injuries caused 
by failure to provide fire escape.—Robenson v. 
Turner, Ky., 268 S. W. 341. 


41. Insurance—Failure to Pay Assessment.— 
Failure to pay assessments on self forfeiting bene- 
fit certificate for three months elapsing between 
payment to insured of old age disability benefit 
and his death, held to preclude beneficiary from 
recovering face of policy, though it was found that 
at time of accepting such old age benefit and 
surrendering his policy insured was mentally in- 
capable of making a binding contract.—Whitlow 
v. Sovereign Camp, W. O. W., Iowa, 202 North- 
western 249. 

42. Hail Loss Notice.—A hail insurance policy, 
covering growing wheat, contained a provision re- 
quiring that notice of loss or damage to the crop 
must be mailed to the insurer within 48 hours 
after loss or damage. Held the provision was not 
unreasonable.—Mayse v. Great American Ins. Co., 
Kan., 232 Pac. 865. 


43.—Intemperance.—Death of member of bene- 
ficiary society who was shot and killed by officers 
while he was attempting while intoxicated to pre- 
vent them from searching his barber shop ‘for 
whisky was not result of “intemperance or im- 
moral conduct,” within policy exempting society 
from payment, where death so resulted; ‘“intem- 
perance’ meaning habitual use of intoxicating 
liquors to excess, and “immoral conduct’? meaning 
sexual immorality.—Deadwyler v. Grand Lodge, 
Knights of Pythias, S. C., 126 S. E. 437. 


44. Lessee’s Interest.—Fire policy covering 
leased premises, issued to lessee and entitling 
lessee, under valued policy law, Hemingway’s Code, 
§ 5056 (Code 1906, § 2592), to full amount of policy, 
and not merely value of unexpired lease, held not 








contrary to public policy.—Mississippi Fire Ins. 
Co. v. Planters’ Bank, Miss., 103 So. 84. 
45.——Misrepresentation of Age.—As fraternal 


benefit association was excepted by C. L. § 2518, 
from operation of section 2516, material misrepre- 
sentation by deceased as to his age, thereby gain- 
ing membership in society, to which he was in- 
eligible, held fatal to recovery on insurance policy. 
—Wiltshire v. Modern Woodmen of America, Colo., 
232 Pac. 925. 

46. Ownership of Automobile.—Plaintiff was 
not entitled to maintain an action for damages to 
his automobile received in collision with auto- 
mobile driven by former salesman of insured 
against insurer under policy indemnifying insured 
against any losses by reason of ownership or use 
of automobiles described in policy, though he had 
obtained a judgment against salesman, and execu- 
tion had been returned unsatisfied thereon, and 
salesman at time of. collision was using automobile 
with consent of insured, where insured at time of 
collision was not owner of automobile causing 
damage.—Whitney v. Employers’ Indemnity Cor- 
poration, Iowa, 202 N. W. 237. 








47.—-Russian Soviet Action.—Liability of Russian 
insurance company, having assets available for 
seizure in New York. on reinsurance policy, held 
not extinguished by Russian Soviet decree cancel- 
ing or releasing debts of nationalized insurance 
companies, such decree not being bankruptcy de- 
cree, nor of unlimited extraterritorial effect if it 
were.—Fred S. James & Co. v. Second Russian Ins. 
Co., N. Y., 146 N. E. 369. 


48. Subsequent Changes in Title.—Provision in 
nolicy. voiding it if interest of assured was other 
than sole and unconditional ownership, cannot be 
construed as referring to subsequent -changes in 
aaa v. American Cent. Ins. Co., Conn.,, 


49. Landlord and Tenant—Escane of Gas,—Un- 
explained escape of gas from fixture owned by 
defendants is of itself no evidence of their negli- 
gence.—Morrow v. Otis, Mass., 146 N. E. 363. 


0. Licenses—Blue Sky Law.—Under Rev. Code 
1919. § 10128, denominating all persons or organiza- 
tions selling stocks issued by them within the 
State, domestic investment companies, section 
10130 providing that before such sale detailed plan 
of business be filed with Securities Commission, 
section 10140 requiring certificate of approval from 
Securities Commission, and section 10149 making 
violation penal offense. subscription before organi- 
zation to stock of corporation without compliance 
with law is void —Hamlin County Livestock Sales 
Pavilion Co. v. Karlstad. S. D., 202 N. W. 141. 


51. Master and Servant—Logging Employees.— 
Employee hauling logs, cut in six-foot lengths, 
from woods camp to millyard, held engaged in 
“cutting, hauling, rafting or driving logs.’’ under 
Workmen’s Compensation Act, § 4; a “log” being 
“a, cut of timber of any size or length suitable for 
—_— into lumber.’’—Cormier’s Case, Me., 
Atl. 


52. Rest Period Injury.—Injury to employee 
in bakeroom of bakery by fall from window, to 
which he had gone for relief from heat and for 
fresh air, during rest period, as expected by em- 
ployer. held to have “arisen out of and in course 
of employment’; acts necessary to comfort and 
convenience of workmen being incidental to service, 
though not technically acts of service.—National 
Biscuit Co. v. Roth, Ind., 146 N. E. 410. 


53. War Risk Insurance.—Vocational student 
of embalming under federal War Risk Insurance 
Act (U. S. Comp. St. § 514a et seq.), held ‘‘em- 
ployee’’ while learning business. so that injuries 
suffered while riding in employer’s ambulance 
through @river’s negligence resulted from negli- 
rence of fellow servant with whom he was en ed 
in common enterprise.—Reed v. Ridout’s Ambu- 
lance, Ala., 102 So. 906. 


54. Mortgages—Attorney Fee.—Where land is 
conveyed not to secure the payment of an attor- 
ney fee, but in settlement of an attorney fee, it 
is not a mortgage, even though the parties subse- 
quently agree upon terms of a reconveyance of the 
land to the grantor.—Pilkington v. Rose, Fla., 102 
So. 751. 

55. Municipal Corporations—Meat Market Ordi- 
nance.—Ordinance of San Antonio, prohibiting es- 
tablishment of private meat markets within six 
blocks of city market house, held valid, under 
Charter, art. 2, § 60. authorizing city council to 
regulate meat markets and prevent sale of meats 
in certain locations, as being valid exercise of 
police power. and not in contravention of Const. 

; . Amends. 5, 14, or Texas Constitution.— 
Tomassi v. City of San Antonio, Tex., 268 S. 
273. 











56. Park Property.—Ky. St. § 3290, subsec. 33, 
authorizing establishment of parks, makes no pro- 
viston for their disposal or abandonment and, in 
absence of legislative authority, where city pur- 
chases or condemns land owned by it for park pur- 
poses and establishes same, it apparently cannot 
devote such land to other purposes inconsistent 
therewith.—Massey v. City of Bowling Green, Ky., 
268 S. W. 348. 

57. Period of Contract.—Power of municipality 
to contract with engineer to plan and supervise 
construction of improvement, such as waterworks 
system or electric light plant, may be fairly im- 
plied from, or considered as necessary incident of, 
powers expressly granted, but contract must end 
on completion of improvement.—Kirkpatrick v. 
City of Monroe, La., 102 So. 822. 
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58. Negligence—Patent Defect Injury.—Where 
the owner or occupier of premises fails to exercise 
ordinary care in keeping reasonably safe such 
premises for the use of those who go upon them 
as invitees, and where such an invitee is injured 
by a patent defect in such premises of which the 
injured party has no actual knowledge, it cannot 
be held as a matter of law that such injured party 
was lacking in ordinary care in failing to observe 
the defect in time to avoid the injury.—Wynne v. 
Southern Bell Telephone & Telegraph Co., Ga, 
126 S. E. 388. 


59. Unguarded Excavation.—It is the duty of 
the owner of premises so to inclose, or otherwise 
guard. an excavation thereon which lies in dan- 
gerous proximity to a public street or sidewalk as 
to afford one passing along the street or sidewalk, 
in the exercise of ordinary care, reasonable im- 
munity against the danger of casually falling 
therein. Where the owner fails to perform this 
duty. a person exercising such care, who so fails 
and is injured is entitled to recover from the 
owner damages therefor. Hutson v. King. 95 Ga. 
2 S. E. 615.—Smith v. Seawright, Ga., 126 





27 (3), 2 
S. E. 301 

60. Physicians and Surgeons.—X-Ray.—Evidence 
that proper treatment of an impacted fracture of 
hip required persona! physical examination in addi- 
tion to X-ray photographs, held sufficient to war- 
rant finding of negligence of attending physician 
in making no such etamination.—Pearson v. Crab- 
tree, Cal., 232 Pac. 715. 


61. Pledges—Loss of Pledge.—Where a pledgee 
accepts personal property as security for a loan 
and enters into a _ written contract with the 
pledgor, one clause of the contract stating that the 
nledgee is ‘‘not to be held accountable for fire or 
burglary,”’ and the property has become lost to 
him and to the pledgor by reason of a transaction 
which is neither a fire nor a burglary. the pledgee 
must respond to the pledgor for the value of the 
property.—Savin v. Butler, Ohio, 146 N. E. 673. 


62. Principat and Agent—Undisclosed Principal. 
—One cannot be held to have contracted with a 
person whom he has refused to accept as a party 
to a contract, and introduction of an_ undisclosed 
principal cannot defeat this right.——Kaufman v. 
Sydeman, Mass., 146 N. E. 365. 


63. Ralilroads—Proximate Course of Injury.— 
Where train struck taxicab. which in turn knocked 
over signal post which injured plaintiff, it could 
not be said as matter of law that excessive speed 
of train or failure to give timely warning was not 
proximate cause of plaintiff's injury, as a proxi- 
mate cause need not be sole cause.—Mellon v. 
Lehigh Valley R. Co., Pa., 127 Atl. 444. 


64. Receivers—Foreign Corporation.—That a for- 
eign corporation doing business and having prop- 
erty in the district is unable to pay a judgment 
against it, and is in danger of having its property 
sacrificed and its business discontinued by reason 
of garnishments issued under suck judgment, con- 
stitutes ground for appointment of receivers at suit 
of its other creditors.—Kynerd v. McCarthy, U. S. 
D. C., 3 Fed. (2d) 32. 


65. Sales—Delivery Date.—Under contract for 
sale of silk and cotton crepe for “delivery 5/7 per 
cent weekly, commencing April, May,” sellers were 
not required to commence delivery until end of 
kh oe v. Wohl, South & Co., N. Y., 207 N. 


66.—Representation.—One Italian buying from 
another an Italian automobile could rely on sellers’ 
positive representations as to condition of car, 
notwithstanding defects in mechanism which if not 
hidden or latent were of such character that their 
existence was extremely difficult, if not impossible. 
for an unskilled person to discover.—Whiting v. 
Squeglia, Cal., 232 Pac. 98 


67.——Statement of Seller.—Statement by seller 
of dairy cows as to time when cows would become 
“fresh,” held not ground for rescission, being 
merely the statement of an opinion.—Smith v. 
Johns, Ore., 232 Pac. 786. 


68.. Street Railroads—Paving Obligation.—Under 
Const. 1902, § 156(b), empowering Railroad Com- 
mission to supervise, regulate, and control trans- 





portation and transmission companies in matters 
relating to the “performance of their public duties 
and their charges therefor,” the commission could 
not relieve railway of obligation which it had 
assumed in contract with city to pave portion of 
streets, since such obligation is not one imposed 
by law.—City of Portsmouth v. Virginia Ry. & 
Power Co., Va., 126 S. E. 362. 


69. Taxation—Income of Carrier.—It would not 
be inequitable for State to tax income of carrier 
from purely intrastate business, and not tax that 
part of income earned partly within and_partly 
without State.—Converse v. Northern Pac. Ry. Co. | 

. 8. C. C. A., 2 Fed. (2d) 959. 


70. Theaters and Shows—Due Care.—Where 
during the season 60,000 persons, including chil- 
dren, used an amusement device with no accident. 
except the one in which plaintiff was injured, the 
owner was not chargeable with negligence in fail- 
ing to anticinate and provide against it.—Denver 
Park & Amusement Co. v. Pflug, U. S. C. C. A., 
2 Fed. (2d) 961. 


71. Negligence.—Plaintiffs, intending a_ visit 
to defendant company’s amusement park, procured 
a free pass thereto through the intercession of a 
friend. which pass read: ‘Complimentary. Pass 
four (4) to grounds and following attractions,” in- 
cluding ‘‘sleigh ride.”” an amusement device. while 
riding on which plaintiff, B. S. D.. was injured 
through negligence of defendant’s agent in charge, 
as the proof tended to show. Held (1) that plain- 
tiff, who paid an admission fee to the park (which 
anpnears to have been unnecessary in view of the 
pass), and who went upon the “sleigh ride” gratis, 
in virtue of the pass, was an invitee unon the 
premises and the ride: and (2) that the question 
of defendant’s liability for her injury became a 
factual one for the jury to pass on, in the absence 
of a contract between the narties absolving de- 
fendant from liability for injury to the plaintiff 
while in the enjoyment of a privilege extended by 
the pass.—Demarest v. Palisades Realty & Amuse- 
ment Co., N. J., 127 Atl. 536. 





72. United States—Tucker Act.—Tucker Act 
(Judicial Code, § 145 [Comp. St. § 1136]) affords no 
remedy for cause of action against government 
sounding in tort.—Pearson et al. v. United States, 
U. S. S. C., 45 Sup. Ct., 240. 


73.——Tug Hire—.Informal charters. by which 
owner hired tugs to United States at specified 
price “for each and every day of the charter 
period.”” and by which owner agreed “to furnish 
everything for these tugs with the exception of 
coal and water,” held to amount to demises of 
such tugs, so that deductions by government from 
bills rendered of sums covering time when tugs 
were not at its disnosal was unwarranted.—United 


States v. Cornell Steamboat Co., U. S. C., 45 
Sup. Ct. 239. 
74. Warehousemen — Liability of Sureties.— 


Where local manager of storage warehouse. in vio- 
lation of Laws 1921, ¢. 1387, retained negotiable 
cotton receipts surrendered to him, by owners of 
cotton. and, instead of canceling them and return- 
ing them to general superintendent, delivered them 
to bank as collateral security for loan, held that 
sureties on his bond. which provided that principal 
would faithfully perform all obligations as ware- 
housemen under such act were liable for such 
misconduct and default of principal.—Lacy v. 
Globe Indemnity Co., N. C., 126 S. E. 316. 


75. Waters and Water Coursés—Irrigation Dis- 
trict Obligations.—C. L. § 2035, et seq., if construed 
to authorize the dissolution of an irrigation dis- 
trict without payment of its legitimate outstand- 
ing indebtedness, would violate guarantees against 
taking of property without due process and im- 
pairing obligation of contract.—Michigan Trust Co. 
v. Otero Irr. Dist., Colo., 232 Pac. 919. 


76. Workmen’s Compensation — Infection.—In- 
fection from entry of bacteria through break in 
skin, not received in employment, by touching 
gangrenous body which employee was preparing 
for burial, resulting in death, was not compensa- 
ble, as preceded or caused by “accident,’”’ within 
Workmen’s Compensation Law 1922, § 2, subd. 7. 
Connelly v. Hunt Furniture Co., N. ¥ 7 N. Y. 














